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       Memorandum for Respondent 1 

STATEMENT OF FACTS 

1. The parties to this arbitration are Delicatesy Whole Foods Sp (hereafter CLAIMANT) and 

Comestibles Finos Ltd (hereafter RESPONDENT). 

2. Respondent is the leading gourmet supermarket chain in Mediterraneo , its products are 

produced locally and mostly from organic farms, it attaches great importance to the fair-

trade standard and to not violate the Global Compact principles. 

3. In 2002, Respondent became a Global Compact member and intends to become a Global 

Compact LEAD company by 2018. 

4. In 2012, Annabelle Ming became the Head of Purchasing in Comestibles Finos Ltd 

(Respondent) according to her witness statement. 

5. March 3rd -6th 2014, To broaden its cake offerings, the RESPONDENT went to the yearly 

Danubian food fair, Cucina. 

6. March 17th 2014, like all other offerors, CLAIMANT first submitted the requested Letter 

of Acknowledgment.    

7. April 7th 2014, the Respondent accepted the Claimant’s tender and the RESPONDENT 

stated that Claimant’s Code of Conduct is similar to Respondent’s General Conditions of 

Contract, both share same values and committed to ensure that the goods produced and sold 

fulfill the highest standard of sustainability . 

8. May 1st 2014 – Jan 27th 2017, CLAIMANT delivered cake until RESPONDENT learned 

that they were buying chocolate cakes made from chocolate beans grown under 

circumstances that are contrary to its most basic business values. 

9. January 19th 2017, the Equatorian state news channel showed a documentary that assessed 

ethical food production and drew attention to the irregularities in the Ruritanian certification 

practice with regard to sustainable farming. 

10. January 23rd 2017, an article was published by Michelgault the leading business newspaper 

in  Equatorian and revealed further details of assumed fraud discussed in the documentary, 

Respondent was worry and started its own investigation. 

11. January 27th 2017 as its investigation confirmed its concerns the RESPONDENT 

immediately contacted the CLAIMENT in an email as the first also stopped taking any 

deliveries or making any payment and reserved all remedies in case its suspicion should 

prove correct, The CLAIMANT replied on the same day that it didn’t believe that its supplies 

of cocoa beans were not affected by the scandal and promised to do further investigation.  
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       Memorandum for Respondent 2 

12. February 10th 2017, the  CLAIMANT confirmed RESPONDENT that they cannot exclude 

the possibility that some of the beans used for the production of their chocolate  cakes and 

not produced in accordance with the contractually required principles.  

13. February 10th 2017 the Respondent informed the claimant that he is terminating the contract 

with immediate effect, in accordance with Clause 4 (3)of Respondent’s General Conditions 

of Contract in conjunction with the principles C and E, in Comestibles Finos’ Code of 

Conduct for Suppliers. 

14. June 30th  2017  the CLAIMANT sent the notice of arbitration to the RESPONDENT 

seeking for outstanding purchase price and appointed Mr. Rodrigo Prasad as an arbitrator 

for the CLAIMANT. 

15. June 26th 2017  Mr Prasad declared his impartiality and independence and availability.  

16. July 31st 2017 RESPONDENT sent response to the notice of arbitration and appointed Ms. 

Hertha Reitbauer as an arbitrator for the RESPONDENT.  

17. August 22nd 2017, Caroline Rizzo appointed as Presiding Arbitrator and asked to discuss 

the agenda. 

18. August 29th 2017, Langweiler sent an email to all members asking about CLAIMANT’s 

third party funder and requested to discuss it the next day Case Management Conference. 

19. September 1st 2017, the Presiding Arbitrator sent an email of their decisions that were made 

in the Case Management Conference earlier which include, CLAIMANT is ordered to 

disclose to RESPONDENT  and the Arbitral Tribunal by the 7th of Sept 2017 whether the 

latter’s claim is financed by a third-party funder, in case it is true the CALIMANT shall 

disclose the identity of the funder as well as its major shareholders / investors / beneficiaries. 

the Arbitral Tribunal won’t order the submission of the funding agreement for the time being, 

the Arbitral Tribunal requested both parties to reserve their time from 24th – 29th March 2018 

for an oral hearing in Vienna, The exact timing and venue will be fixed in a separate 

Procedural Order. 

20. September 7th 2017 the CLAIMANT reveals that its third-party funder is Funding 12 Ltd. 

And the main shareholder is Findfunds LP. CLAIMANT alleges that this was only to speed 

up the procedures and asks RESPONDENT about its source of the information claiming that 

it got it from a third party which breaches the confidentiality obligation. 

21. September 11th 2017 an email by Mr. Prasad confirming the fact that he’s been an arbitrator 

in two completely separate cases which were funded by other subsidiaries of Findfunds LP, 

as he also explained the merging of his law firm and Slowfood, another leading law firm in 
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       Memorandum for Respondent 3 

Ruritania to form Prasad and Slowfood. One of the former Slowfood partners is representing 

a client in an arbitration which has been funded by Findfunds LP. Which he deems to be 

troubling his impartiality or independence. Another fact on the same date  is the witness 

statement of Annabelle Ming concerning assigning her to her new position as the Head of 

Purchasing in Comestibles Finos Ltd. 

22. September 14th 2017, a notice of challenge of arbitrator from Langweiler asking Arbitrator 

Fasttrack to withdraw by his own choice or they shall ask the other two members to give out 

their decision considering the matter based on the article 13 of the UNCITRAL rules. 

23. September 21st 2017,  Mr. Prasad replies to the Notice of Challenge denying it in the name 

of the right to each party being able to choose an arbitrator explaining that those connection 

with Findfunds LP are completely unable to lead to justifiable doubts as to his impartiality 

and independence. 

24. September 29th 2017, the CLAIMANT considers the challenges against Mr. Prasad are just 

an obvious attempt from RESPONDENT to delay the date when they will be ordered to pay 

the amount and derail the arbitral proceedings. 

25. October 6th 2017, Mr. Caroline Rizzo the Presiding Arbitrator sent the Procedural Order 

No. 1  

26. November 3rd  2017,  the Procedural Order No. 2 received by the parties.  

27. March 24th-29th 2018, Oral Hearings shall take place in Vienna, Austria. 
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 SUMMARY OF ARGUMENT 

28. Arbitration, just like the normal court trials, is a judicial procedure where an independent 

and impartial third party rules on a dispute between two other parties. Therefore, 

independence and impartiality are fundamental characteristics of arbitrators and should 

always exist together, and the absence of one of them leads to the formation of solid grounds 

of challenge in the present case as agreed by the parties, the arbitral tribunal should be the 

only body to decide on the challenge to maintain a higher level of confidentiality. The arbitral 

award should be in accordance with the agreement between the parties too, otherwise the 

award may not be enforced. (Issue 1) 

29. The arbitral tribunal composed of all three arbitrators including Mr. Prasad has no authority 

to decide the challenge, and the only way for it to decide the challenge is if Mr. Prasad was 

expelled from the tribunal. That is a result of the very well-known Latin phrase “nemo judex 

in sua causa”, which means no one should be a judge in his own case and Mr. Prasad 

obviously would not be fair in deciding his own challenge especially since he stated that he 

disagrees with it. (Issue 2) 

30. According to the agreement between parties the contract is governed by the Respondent’s 

general conditions, Respondent’s Code of Conduct for suppliers & Global Compact 

Principles. The Respondent received the Letter of acknowledgement from the Claimant in 

which claimant stated that we will tender in accordance with the specific requirements.  In 

the offer from  Claimant, he assured that they will do everything possible to guarantee that 

the ingredients sourced from outside suppliers comply with their joint commitment to Global 

Compact Principles. Further, the statements made by the parties or conduct of party are to 

be interpreted according to his intent (Issue 3). 

31. The Claimant is obligated to deliver the goods in accordance with the Code of Conduct for 

Suppliers. The Respondent stated that Comestibles Finos has a Zero tolerance policy when 

it comes to unethical business behavior such as bribery. In the present case it was found that 

the possibility that some of the cocoa beans used for the production of our chocolate cake 

have not been produced in accordance with the contractually required principles, in fact .50% 

of the beans came from such farms, therefore, the claimant has delivered non-conforming 

goods to the respondent. Hence  Respondent is entitled to terminate the contract pursuant to 

Clauses 4 (3) of the General Conditions of Contract and Code of Conduct for Suppliers 

(Issue 4). 
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ARGUMENT 

I. THAT THE ARBITRAL TRIBUNAL HAS THE AUTHORITY TO DECIDE ON THE 

CHALLENGE OF MR. PRASAD, WITHOUT HIS PARTICIPATION AND THE 

PARTIES HAVE EXCLUDED THE APPLICATION OF ARTICLE 13 (4):  

A. It is fundamental in arbitration that the arbitrator must be impartial and independent:  

32. Impartiality and Independence are two very important characteristics and traits of an 

arbitrator that should co-exist, the absence of either one of them creates solid grounds for 

challenging and disqualifying an arbitrator, therefore an arbitrator that is not impartial or not 

independent or not both should be disqualified. 

33. According to UNCITRAL Model Law in Article 12(2) “An arbitrator may be challenged 

only if circumstances exist that give rise to justifiable doubts as to his impartiality or 

independence, or if he does not possess qualifications agreed to by the parties.” 

34. According to Article 12(1) of the UNCITRAL Arbitration Rules “Any arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence.” 

35. An Arbitrator should always be impartial and independent of the parties to the arbitration 

according to article 12(2) of the UNCITRAL Model Law. The reason is that an arbitrator 

has the same role as a judge in resolving disputes, which makes it a necessity to for the 

arbitrator (just like the judge) to be impartial and independent, this can be easily inferred 

from the definition of an Arbitrator in the Legal Dictionary  

“one who conducts an arbitration, and serves as a judge…”. It should also be noted that 

Impartiality and Independence are not the same thing, yet the absence of either of them is 

sufficient in itself to create the grounds of challenging an arbitrator.  

36. Going back to the Legal Dictionary, an impartial arbitrator would be an arbitrator favoring 

neither party over the other, therefore impartiality is fair and equal treatment of both parties, 

partiality is generally easier to prove because it can be physically sensed and noticed unlike 

independence[Natalia Abtseshko].  

37. This is the reason impartiality and independence are two very important characteristics and 

traits of an arbitrator that should co-exist, and the absence of either of them should 

unquestionably lead to the disqualification of the arbitrator. 
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B. The applicable arbitration rules allow the respondent to challenge the arbitrator on the 

grounds of his impartiality or independence: 

38. According to the article 12 of the UNCITRAL Arbitration rules any arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence. 

39. In Jung Science Information Technology Co. Ltd case it was held that an arbitrator’s failure 

to comply with the disclosure requirement may, in itself, give rise to justifiable doubts as to 

that arbitrator’s impartiality and independence. The court further observed that  “justifiable 

doubts as to his impartiality or independence” test set out in paragraph (2) is identical to the 

common law test applicable to judges, and it amounts to considering whether, on the basis 

of the circumstances invoked by the party bringing the challenge—including the relevant 

legal traditions and cultures—, there exists a real possibility that the arbitral tribunal was 

biased.  

40. In HSMV. Corp. case  it was held that despite the fact that article 12 does not explicitly 

require an arbitrator to investigate whether he or she has questionable relationships or 

interests, the disclosure requirement imposed in paragraph (1) implies such a duty. An 

arbitrator is thus “obligated to conduct a conflicts check to see if he must disclose any 

circumstances that might cause his impartiality to be questioned. 

41. Kammergericht Berlin decision held that an arbitrator could be challenged where the 

circumstances invoked gave rise to reasonable grounds for objectively suspecting its 

impartiality, and that proof that the arbitrator actually lacked impartiality was not required 

[UNCITRAL 2012 Digest]. 

42. A German court held that  where the arbitrator appointed by one of the parties had previously 

acted as a court-appointed expert in independent proceedings for the taking of evidence 

between the same parties and relating to the very construction project that gave rise to the 

arbitration [Oberlandesgericht Karlsruhe decision] 

43. In CLOUT case No. 902 the court allowed the challenge where the arbitrator had published 

an article expressing his opinion on the dispute at issue in the arbitration [UNCITRAL 2012 

Digest of Case Law, page 66]. 

44. The Hanseatisches Oberlandesgericht Hamburg, Germany decision the arbitrator challenge 

was allowed where the arbitrator had previously provided to one of the parties an expert 
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opinion dealing specifically with some of the issues that arose in the arbitration [UNCITRAL 

2012 Digest of Case Law, page 67]. 

45. In Allaire v. SGS Holding case,  Allaire, alleged in the arbitration proceedings that the co-

arbitrator nominated by SGS had a significant consulting practice with the defendant's 

counsel. The co-arbitrator replied that he had indeed provided such services to the law firm 

representing the defendant but added that he had not done any work for this law firm since 

the beginning of the arbitration. However, he declined to give any further information as to 

the amount of fees received for his consultancy work. The Court held that the co-arbitrator's 

relationship with the defendant's counsel was neither occasional nor had it happened in the 

distant past and concluded that such circumstances could give rise to reasonable doubts in 

the claimants' eyes. 

46. In Nykcool v. Dole case, the Court of Appeal annulled awards for lack of independence and 

impartiality of the arbitrators. The Court of Appeal held that the arbitrators' refusal to 

disclose their relationships with the parties raised a reasonable doubt about their 

independence and impartiality. 

47. Therefore, according to the UNCITRAL Arbitration rules and UNCITRAL Model Law 

respondent challenged the appointment of Mr. Prasad as an arbitrator for claimant. In the 

present case circumstances exist that give rise to justifiable doubts as to Mr. Prasad’s 

impartiality and independence.  

C. According to IBA-Guidelines Mr. Prasad should be disqualified and he should be 

replaced by other arbitrator: 

48. The IBA Guidelines on Conflicts of Interest in International Arbitration 2014 provides 

guidance for the conflict of interest in respect of appointment of arbitrators. It contains 

General Standards Regarding Impartiality, Independence and Disclosure (Part I) and  

Practical Application of the General Standards (Part II). Part II contains (1) Non-Waivable 

Red list (2) Waivable Red List, (3) Orange List and  (4) Green List.  

49. Red List consist of two parts; (1) Non-Waivable Red list (2) Waivable Red List. The Orange 

List is a non-exhaustive list of specific situation that, depending on the facts of a given case, 

my, in the eyes of the parties, give rise to doubts as to the arbitrator’s impartiality or 

independence. The Green List is a non-exhaustive list of specific situations where no 
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appearance and no actual conflict of interest exists from an objective point of view [IBA 

Guidelines].  

50. Assume that an arbitrator discloses the fact that she is heavily involved in human rights 

activities, because she is of the view that one of the parties, which has been criticized for not 

complying with human rights conventions, may find this information relevant [Laurence 

Shore  and Emmanuelle Cabrol]. 

51. When an arbitrator knows of a potential conflict, a failure to disclose is indicative of a lack 

of independence. [Judge Dominique Hascher] 

52. It is inferred from the facts of the case file that there are serious doubts regarding the 

impartiality and independence of Mr. Prasad and we therefore request the honorable tribunal 

to disqualify Mr. Prasad from the arbitral proceedings and to appoint a substitute arbitrator. 

53. Since the IBA Guidelines give the criteria for determining the justifiability of the doubts 

based on the opinion of a reasonable third person, and it also stated clear examples of 

circumstances that do give rise to justifiable doubts to the impartiality and independence of 

an arbitrator, the existence the justifiable doubt or of such circumstances is sufficient in itself 

to create the grounds for challenging Mr. Prasad. 

1. In deciding the challenge, the Arbitral Tribunal should take into account General 

Standard 7 (a) of the IBA-Guidelines: 

54. According to the IBA Guidelines Explanation to General Standard 7 (a) “the parties are 

required to disclose any relationship with the arbitrator… The parties’ duty of disclosure of 

any relationship, direct or indirect, between the arbitrator and the party (or another company 

of the same group of companies, or an individual having a controlling influence on the party 

in the arbitration) has been extended to relationships with persons or entities having a direct 

economic interest in the award to be rendered in the arbitration, such as an entity providing 

funding for the arbitration, or having a duty to indemnify a party for the award.”  

55. The Findfunds LP financed 33 Arbitration cases, six  are still ongoing. Findfunds LP owns  

60% of shares in Funding 12 Ltd. Funding12 Ltd will  receive 25% award money in 

arbitration. The Claimant was funded by Funding12 Ltd. Funding8 Ltd also involved in third 

party funding. In Funding 8 Ltd-Findfunds LP owns 40% shares. Funding 8 funded all costs 

of arbitration to a former Client of SlowFood Partners. 
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56. Funding 8 Ltd. is a subsidiary of Findfund LP and it had a shareholding of 40% has been 

paying all costs associated with the arbitration. One of the former Slowfood partners is 

representing a client in an arbitration which has been funded by Findfunds LP. It has been 

the first time that Slowfood has used a third party funder as the particular client would 

otherwise not have been able to bring its case. Overall  Slowfood has already charged 1.5 

million US$ on the case over the last two years which accounts for around 5% of the annual 

turn of Slowfood in each of the last two years before the merger. It is assumed that for the 

oral hearing and post-hearing submissions another 300.000 US$ will become due. Mr. 

Prasad and  Slowfood Partners Merger discussions began in January 2017. The merger was 

formally announced on 15 August 2017 and became effective on 1st September 2017.  From 

May 2017 onwards Mr. Prasad was aware of the arbitration case conducted by the Slowfood 

partner and the funding provided by Funding 8 Ltd. Presently the law firm Prasad & 

Slowfood has 20 partners and 60 associates. Mr. Prasad has been appointed as a Claimant 

arbitrator on 30th June 2017. Mr. Prasad declared his independence on 26 January 2017.Mr. 

Prasad acted as arbitrator in two cases funded by subsidiaries of FindFund LP.  

57. In the present case, the Claimant concealed third party funding. Mr. Fasttrack mentioned that 

Mr. Prasad is a perfect and suitable arbitrator for our case; given his view expressed in an 

article on the irrelevance of CSR on the question of the conformity of goods. Mr. Prasad had 

been appointed twice before by Mr. Fasttrack’s law firm and two times by Findfunds LP. 

58. Mr. Prasad expressed his view in his article in the Vindobona Journal of International 

Commercial Arbitration and Sales Law Mr. Prasad positions himself very clearly against the 

modern trend in the understanding of the conformity concept in Art. 35 CISG, which goes 

beyond the mere physical characteristics of the goods and includes the production process 

as well as the legal entities involved. The Claimant has deliberately concealed the fact that 

it has received third party funding from FindFunds LP. One of Mr. Prasad’s partner acting 

for a client in arbitration which is funded by FindFunds LP [IBA Guidelines para 2.3.6-

disqualifies such arbitrator unless both parties agreed].  

59. In all four cases, where he was nominated either by law firm of Mr. Fasttrack or by a party 

financed by a subsidiary of Findfunds LP, unanimous awards were rendered, which were all 

in favor of the parties which had appointed Mr. Prasad. [Pro. Order no. 2. clarification no. 

15]. 
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60. As per the UNCITRAL Model Law and Arbitration Rules, any rise to justifiable doubts of 

the impartiality and/or independence of the arbitrator is enough to create the grounds of 

challenging that arbitrator. The first major justifiable doubt is raised by the fact that Mr. 

Prasad has been appointed twice by subsidiaries of FindFunds LP, and twice by Mr. 

Fasttrack’s Law firm. (Notice of Challenge of Mr. Prasad), and this is raises severe 

unquestionable doubts to Mr. Prasad’s impartiality and independence according to the IBA 

Guidelines Non-Waivable Red List 1.3 because there is definitely a great financial reward 

to Mr. Prasad because he is likely to be appointed again by Mr. Fasttrack’s firm if he rules 

in his favor, and it is very well known that arbitrations are very rewarding financially to 

arbitrators. There will also be a personal interest due to FindFunds LP continuously funding 

arbitrations where Mr. Prasad is a part of, this will increase the popularity of Mr. Prasad as 

an arbitrator. 

61. The second major doubt is Mr. Prasad’s very recent expert opinion [Res. Ex. R4] where he 

disagreed with the conformity of goods relating to the production process of the goods and 

the ethical conduct of the seller.  

62. The third major doubt is attributed to the Claimant’s unethical conduct of concealing the 

funding of the arbitration, breaching the obligation imposed upon it by the 7th General 

Standard of the IBA Guidelines, the reason claimant concealed such fact is to avoid potential 

challenges of Mr. Prasad because it knew that the funding is definitely a reason to raise 

justifiable doubts. 

63. The fourth major doubt is also attributed to the claimant where he explicitly stated that Mr. 

Prasad’s legal opinion (Res. Ex. R4) makes him “the perfect arbitrator”. Thus the claimant 

is also aware that this expert legal opinion is sufficient to raise justifiable doubts to the 

impartiality and independence of Mr. Prasad. 

64. Arbitrators shall disclose facts or circumstances which in the eyes of the parties may give 

rise to doubts as to the arbitrator's impartiality or independence, and "any doubt as to whether 

an arbitrator should disclose certain facts or circumstances should be resolved in favour of 

disclosure. Importantly, "failure to disclose a potential conflict is not excused by lack of 

knowledge if the arbitrator makes no reasonable attempt to investigate [Gabriel Bottini]. 
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D. The parties by agreement have excluded the application of Article 13 (4) of UNCITRAL 

Arbitration Rules: 

65. According to Clause 20 of the Contract (Dispute Resolution) “any dispute, controversy or 

claim arising out of or relating to this contract, or the breach, termination or invalidity 

thereof, shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules.  

66.  According to article 12 of the Arbitration Rules, any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s Impartiality or 

independence.  

67. When an arbitrator has been challenged by a party, all parties may agree to the challenge. 

The arbitrator may also, after the challenge, withdraw from his or her office [Article 13 (3)]. 

68. If, within 15 days from the date of the notice of challenge, all parties do not agree to the 

challenge or the challenged Arbitrator does not withdraw, the party making the challenge 

may elect to pursue it. In that case, within 30 days from the date of the notice of challenge, 

it shall seek a decision on the challenge by the appointing authority [Article 13 (4)].   

69. The Parties excluded the application of Article 13 (4) UNCITRAL Arbitration Rules. As a 

consequence, as is normal in ad hoc proceedings, the Arbitral Tribunal has to decide the 

challenge. That should be done without the participation of Mr. Prasad. If he were to decide 

on a challenge brought against him, he would be a judge in his own cause, something which 

should be avoided. Article 13 (4) shows that the drafters of the UNCITRAL Arbitration 

Rules wanted to avoid that the challenged arbitrator decides in its own cause. That is the 

only reason why the task to decide on the challenge is entrusted to the appointing authority. 

II. THE ARBITRAL TRIBUNAL SHALL DECIDE ON THE CHALLENGE ONLY 

WHEN THE CHALLENGED ARBITRATOR WITHDRAWS OR OTHER PARTY 

AGREES TO THE CHALLENGE, OTHERWISE, WITH PRASAD, THE 

TRIBUNAL HAS NO AUTHORITY TO DECIDE THE CHALLENGE: 

A. The arbitral tribunal shall decide on the challenge only if the challenged  arbitrator 

withdraws or other party agrees to the challenge and with Mr. Prasad, the tribunal has 

no authority to decide the challenge: 

70. According to the UNCITRAL Arbitration Rules Article 13 (3) "When an arbitrator has been 

challenged by a party, all parties may agree to the challenge. The arbitrator may also, after 
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the challenge, withdraw from his or her office. In neither case does this imply acceptance of 

the validity of the grounds for the challenge."  The article 13 (2)of Model Law which has 

been adopted by Danubia provides that  "failing such agreement, a party who intends to 

challenge an arbitrator shall, within fifteen days after becoming aware of the constitution of 

the arbitral tribunal or after becoming aware of any circumstance referred to in article 12(2), 

send a written statement of the reasons for the challenge to the arbitral tribunal. Unless the 

challenged arbitrator withdraws from his office or the other party agrees to the challenge, 

the arbitral tribunal shall decide on the challenge." 

71. According to Article 12 (2) of the UNCITRAL Model, an arbitrator may be challenged only 

if circumstances exist that give rise to justifiable doubts as to his impartiality or 

independence, or if he does not possess qualifications agreed to by the parties. The Danubia 

has adopted the UNCITRAL Model Law, therefore, both the UNCITRAL Arbitration Rules 

and Model Law provide the provisions for challenge of arbitrator.  

72. According to article 13 of the Model Law, the parties are free to agree on a procedure for 

challenging an arbitrator, subject to the provisions of paragraph (3) of this article. (2) Failing 

such agreement, a party who intends to challenge an arbitrator shall, within fifteen days after 

becoming aware of the constitution of the arbitral tribunal or after becoming aware of any 

circumstance referred to in article 12(2), send a written statement of the reasons for the 

challenge to the arbitral tribunal. Unless the challenged arbitrator withdraws from his office 

or the other party agrees to the challenge, the arbitral tribunal shall decide on the challenge. 

Therefore,  the arbitral tribunal should not make a decision, if the challenged arbitrator has 

not withdrawn from the tribunal. 

73. According to Article 13 (3) of UNCITRAL Arbitration rules, when an arbitrator has been 

challenged by a party, all parties may agree to the challenge. The arbitrator may also, after 

the challenge, withdraw from his or her office. In neither case does this imply acceptance of 

the validity of the grounds for the challenge. Therefore, there is a provision under law 

according to which the challenged arbitrator may withdraw from the tribunal.  

74. If, within 15 days from the date of the notice of challenge, all parties do not agree to the 

challenge or the challenged arbitrator does not withdraw, the party making the challenge 

may elect to pursue it. In that case, within 30 days from the date of the notice of challenge, 

it shall seek a decision on the challenge by the appointing authority [Article 13 (4) of 

UNCITRAL Arbitration Rules]. However, in the present case parties have agreed to settle 
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the dispute without the  involvement of a third party, therefore, the only available option is 

Mr. Prasad must withdraw from the tribunal to enable the tribunal to decide the challenge.   

75. According to Article 13 (3) of Model Law, if a challenge under any procedure agreed upon 

by the parties or under the procedure of paragraph (2) of this article is not successful, the 

challenging party may request, within thirty days after having received notice of the decision 

rejecting the challenge, the court or other authority specified in article 6 to decide on the 

challenge, which decision shall be subject to no appeal; while such a request is pending, the 

arbitral tribunal, including the challenged arbitrator, may continue the arbitral proceedings 

and make an award. In the present case parties have agreed to follow the UNCITRAL 

Arbitration Rules, according to the agreement between the parties Mr. Prasad cannot be 

continued as an arbitrator to make an award.  

76. The parties have agreed that the dispute should be settled according to the UNCITRAL 

Arbitration rules and “without the involvement of any court or arbitral institution,” therefore, 

the only body to decide the challenge is this Arbitral Tribunal. 

77. In an ad hoc arbitration, parties have the freedom to specifically choose the rules by which 

their arbitration will be governed. If the parties choose ad hoc arbitration, greater care needs 

to be given to identifying various procedural issues…..One of the more  common ad hoc 

arbitrations is one where the parties agree to arbitration by the UNCITRAL Arbitration 

Rules, with various modifications. [William Wang].  

78. In CLOUT case No. 442,  it was held that where the parties agree on a specific procedure for 

the challenge of arbitrators, neither the time limit for raising a challenge, nor the provision 

stating that the arbitral tribunal should rule first on such a challenge in paragraph (2) is 

applicable. 

B. In the present case, parties have agreed the procedure that all dispute shall be   settled 

without the involvement any court or arbitral institution: 

79. The parties have agreed that no third party involvement is accepted and that is to maintain a 

higher standard of privacy. Therefore, we request that nobody other than the arbitral tribunal 

should decide on the challenge. 

80. No arbitral institution or any other third party should be allowed to settle any dispute of this 

case, not even the appointing authority. The parties have agreed implicitly to exclude the 

provisions of article 13(4) of the UNCITRAL Arbitration Rules.  
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81. According to Clause 20 of the Contract (Dispute Resolution) “any dispute, controversy or 

claim arising out of or relating to this contract, or the breach, termination or invalidity 

thereof, shall be settled by arbitration in accordance with the UNCITRAL Arbitration Rules 

without the involvement of any arbitral institution and excluding the application, direct of 

by analogy, of the UNCITRAL Rules on Transparency.” 

82. According to Article 13(2) of the UNCITRAL Model Law “failing such agreement, a party 

who intends to challenge an arbitrator shall, within fifteen days after becoming aware of the 

constitution of the arbitral tribunal or after becoming aware of any circumstance referred to 

in article 12(2), send a written statement of the reasons for the challenge to the arbitral 

tribunal. Unless the challenged arbitrator withdraws from his office or the other party agrees 

to the challenge, the arbitral tribunal shall decide on the challenge.” 

83. The parties explicitly agreed to not involving any other arbitral institutions and courts, and 

implicitly agreed to exclude any other body as well from ruling on any issue in this 

arbitration, and that can be easily concluded from the exchanged letters between the parties 

where they discuss the significance importance of the confidentiality of the arbitral 

proceedings (Response to Notice of Arbitration, 20), Therefore, article 13(4) of the 

UNCITRAL Arbitration Rules should be excluded. Article 13(2) of the Danubian Law also 

states that the Arbitral Tribunal should be the one to decide on the challenge [CLOUT Case 

785] and Article 13(3) is not applicable unless the procedures were not followed in Article 

13(2).  

84. Since the parties have agreed that no third party involvement is accepted and that is to 

maintain a higher standard of privacy, we request that nobody other than the Arbitral 

Tribunal should decide on the challenge. 

C. According to the principles of natural justice “no one should be a judge in his own 

cause”: 

85. In order to complete the challenge , the arbitrator must not be a judge at his own cause, it is 

in common sense and in the principles of natural justice that no should be a judge at his own 

cause for the fact that there will, naturally, be no impartiality and the designated judge will 

most definitely decide to his own interest and favor, as it is also mentioned in multiple 

sources and in common laws from variety of countries and law schools "Nemo judex in causa 
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sua, a dictum that translates to “no one should be a judge in his/her own cause”  [Vikas 

Mahendra].  

86. In Desbois v. Industries A.C. Davie Inc. case, a minister of the Quebec government signed 

the contract to guarantee the performance of the shipbuilder’s obligation. The contract also 

contained a clause providing that disputes would be resolved by arbitration and that the 

minister would act as arbitrator. After having stated that the impartiality and independence 

of the tribunal were fundamental features of arbitration, the court held that a clause providing 

that disputes relating to a contract will be arbitrated by a party to that contract is inconsistent 

with the requirements of impartiality and independence, and is therefore null as contrary to 

public policy. 

87. In the present case respondent challenged the appointment of Mr. Prasad as an arbitrator for 

the claimant on the grounds of his impartiality and independence. According to the 

applicable arbitration rules and agreement between the parties (ad hoc arbitration), they 

decided to exclude the involvement of any other institution or party, therefore, Mr. Prasad 

cannot continue in the tribunal and according to the principles of natural justice no one 

should be a judge in his own case.  

D. The Recognition and enforcement of the award may be refused, at the request of the 

party against whom it is invoked if the composition of the arbitral authority or the 

arbitral procedure was not in accordance with the agreement: 

88. According to Article V (1) (d) of the New York Convention, the recognition and enforcement 

of the award may be refused, at the request of the party against whom it is invoked if the 

composition of the arbitral authority or the arbitral procedure was not in accordance with the 

agreement or was not in accordance with the law of the country where the arbitration took 

place. 

89. Article V (1) (d) is of vital importance because it recognizes, in explicit terms, the parties’ 

autonomy to agree upon the arbitral procedures, including procedures different from those 

prescribed by the laws of the arbitral seat: where the parties have made such an agreement, 

Article V (1) (d) requires, in effect, that their agreement be followed, not withstanding 

contrary procedural rules in the seat of the arbitration [Gary Born]. 
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90. In the present case parties agreed to settle any dispute by arbitration in accordance with the 

UNCITRAL Arbitration Rules and  without the involvement of any arbitral institution 

[Clause 20: Dispute Resolution]. 

91. The agreement between the parties provides that the dispute should be settled “without the 

involvement of any arbitral institution”,  the only body to decide the challenge is this Arbitral 

Tribunal. Respondent had explained to Claimant that it wanted as few persons as possible to 

know about the arbitration and had no confidence that a dispute would be kept confidential 

by any institution [Resp. Ex. No. R 5].  

92. Article V (1)(d) of the New York Convention permits non-recognition and enforcement 

arbitral award, if the arbitral procedure was not accordance with the agreement of the parties.  

93. In the present case, the parties excluded the application of Article 13 (4) UNCITRAL 

Arbitration Rules, as a consequence, as is normal in ad hoc proceedings, the Arbitral 

Tribunal has to decide the challenge. That should be done without the participation of Mr. 

Prasad. If he were to decide on a challenge brought against him, he would be a judge in his 

own cause, something which should be avoided. Article 13 (4) of UNCITRAL Arbitration 

rules show that the drafters of the UNCITRAL Arbitration Rules wanted to avoid that the 

challenged arbitrator decides in its own cause. 

94. Therefore, according to the agreement between the parties and applicable law, only this 

arbitral tribunal have the authority to decide the challenge and without participation of Mr. 

Prasad, otherwise the award may not be enforceable under article V (1)(d) of the New York 

Convention.  

III. THE RESPONDENT’S SPECIAL CONDITIONS, GENERAL CONDITIONS, 

CODE OF CONDUCT FOR SUPPLIERS & GLOBAL COMPACT PRINCIPLES 

GOVERNS THE CONTRACT:  

A. The contract is governed by Respondent’s Special Conditions of Contract, General 

Conditions, Code of Conduct for Suppliers and Global Compact Principles:  

95. In the present case the respondent sent an invitation to tender [Cl. Ex. C1] to the claimant on 

10th March 2014 along with Tender documents. The Respondent attached the invitation with 

tender documents, which included tendering instructions, specifications of goods and 

delivery terms, Special Conditions of contract and  General Conditions of Contract [Cl. Ex. 

C2].  
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96. The tender documents of the respondent includes tendering instructions (Section II), 

specification of goods and delivery terms (Section III), special conditions of contract 

(Section IV), General conditions of contract (Section V), Letter of acknowledgement 

(Section IX), Comestibles Finos’ General Business Philosophy (Section XXV) and 

Comestibles Finos’ Code of Conduct for Suppliers (Section XXIV). The letter from the 

respondent [Cl Ex. C 1] also states that we would therefore be delighted if you participated 

in our tender process for the supply of chocolate cakes. 

97. The Comestibles Finos’ Code of Conduct for Suppliers states that it is  committed to the 

principles expressed in the UN Sustainable Development Goals and described the  further 

details in Comestibles Finos’ General Business Philosophy. It is important that Comestibles 

Finos’ Suppliers are aware of that Philosophy and adhere to it. To guarantee such adherence, 

the measures and conduct expected from suppliers are set out in this Code of Code of 

Conduct for Suppliers. The Code of Conduct for Suppliers also deals with procurement by 

suppliers.  

98. The respondent made it clear that it would accept offers which complied with the tender 

documents. That was not only to ensure the comparability of the offers received but also to 

guarantee that the contract would be governed by Respondent’s General Conditions of 

Contract and its Code of Conduct for Suppliers, as was provided for in the Tender 

Documents. The Code of Conduct obliged all supplier to deliver goods which had been 

produced ethically, i.e. contained only ingredients which were farmed accordingly [Cl’s Ex. 

C 2]. 

99. After receiving the offer from the claimant, the respondent informed the claimant that their 

tender was successful, the Code of Conduct of claimant is similar to the respondent’s code 

of conduct, Delicatesy Whole Foods and Comestibles Finos share the same values and are 

both committed to ensure that the goods produced and sold fulfill the highest standard of 

sustainability.  [Cl Ex. C 5]. The claimant did not object to the statement made by the 

respondent.  

100. The claimant also sent letter of acknowledgement to the respondent. In that 

acknowledgement the claimant stated that we have received all the documents listed in the 

Invitation to Tender,  we have read the Invitation to tender and will tender in accordance 

with the specified requirements. This acknowledgement clearly shows that the contract is 
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governed by Respondent’s Special Conditions of Contract, General Conditions and 

Respondent’s Code of Conduct for Suppliers.  

101. The Sales offer sent by the Claimant [Cl. Ex. C4],  in the landing page provides that 

Claimant’s offer is subject to the General Conditions without referring the details of General 

conditions. Therefore, in such situation the Respondent’s General Conditions are applicable 

to the contract. One decision indicates that a mere note mentioning that standard terms were 

displayed at one of the party's place of business and on its website would not suffice to 

include them in the contract.  [Oberlandesgericht Celle, Gemany, 24 July 2009, English 

translation available on the Internet at http://cisgw3.law.pace.edu/cases/090724g1.html]. 

B. According to the Last-Shot theory and Battle of forms, the contract is governed by 

Respondent’s Special Conditions of Contract, General Conditions and Respondent’s 

Code of Conduct for Suppliers: 

1. Last-Shot theory: 

102. The last shot theory is particularly unsatisfactory when the parties have started performance 

but still insist on their respective conflicting standard terms. Then under an inflexible 

application of Article 19 CISG the conclusion of the contract fails despite the general and 

demonstrated agreement of the parties concerning the essentials of the contract. But it is 

likewise unsatisfactory that a party shall have surrendered to the conditions of the other side 

when it starts acts of performance without again sending the own conditions [Ulrich 

Magnus]. 

103. Article 19 (3) comprised a rebuttable presumption of material modification of the offer, of 

which rebutting evidence was adduced, the buyer in the relevant case not having reported 

the discrepancy between the order and the buyer’s reply vis-à-vis the quantity of goods 

ordered, and the modified order having been executed [CLOUT case No. 1502]. 

104. If the buyer could demonstrate the opposite, the buyer ’s signature on the confirmation 

statement sent to it by the seller (and including the seller ’s terms) amounted to an acceptance 

of a counter offer (Art. 19 CISG) and was binding upon the parties [CISG case no. 1189]. 

105. Article 19 (3) GISG stipulates a presumption by listing contract issue which are seen as 

significant to ease the difficulties surrounding the differentiation between significant and 

insignificant modifications [Peter Schlechtriem & Petra Butler, page 80]. 

http://cisgw3.law.pace.edu/cases/090724g1.html
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2. Battle of forms: 

106. In most cases the battle of forms can, therefore, only be solved on the basis of Article 19 

GISG which deals in a modest way with some of the counter-offer issues that typically arise 

where there is a "battle of forms'. A congruence in standard forms is a rarity in the 

international sale of goods. As any divergence between these standard forms will often be 

significant for the purpose of Article 19(2) CISG, any acceptance which refers to its own 

standard form will generally be termed a counter-offer. [Peter Schlechtriem & Petra Butler, 

page 81]. 

107. The basis for the “knock-out” approach is party autonomy, as stipulated in Article 6 CISG, 

which allows parties to divert from Article 19(1), (3) CISG. Parties can conclude a legally 

binding contract although they have not reached agreement in regard to the binding standard 

terms, or in regard to the contradictory provisions in the contract as long as they are in 

agreement in regard to the essentialia negotii [Schlechtriem in Schlechtriem/Schwenzer, 

Commentary]. 

3. Commercial Letter of Confirmation: 

108. Similar problems to those in regard to standard terms arise in regard to Commercial letters 

of confirmation in relation to the formation of the contract, especially the issue of whether 

silence in regard to such a letter of confirmation can amount to acceptance. The formation 

of a contract through silence is in accordance with the parties’ usual practices or if the silence 

is in accordance with international practices or usages; only in exceptional circumstances 

will one party’s commercial letter followed by silence of the other party amount to a contract 

formation [Peter Schlechtriem & Petra Butler, page 80]. In the present case the respondent 

received the Letter of Confirmation from  the claimant [Res. Ex. R 1]. 

109. In a few Contracting States there is a recognized usage of trade that gives effect to a letter of 

confirmation sent by a merchant to another merchant notwithstanding the recipient's silence. 

[Journal of Law & Commerce, 30 J.L. & Com. 83]. 

110. The commercial letter of confirmation may be considered an offer, or an acceptance that 

concludes the contract, or--if the contract had already been concluded--establish the terms 

of the contract in the absence of intentional misstatement by the sender or prompt objection 

to its terms [CLOUT case No. 931].  
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111. Even if a letter of confirmation is not given full effect, it may be relevant for the evaluation 

of evidence of the parties' intent [CLOUT case No. 276]. 

112. In the present case claimant tries to equate the present public tender situation with an 

ordinary battle of forms situation. In a publicized tender the terms of the contract are always 

determined by the party initiating the tender. Accordingly, Claimant had explicitly 

confirmed in its Letter of Acknowledgement that its offer would be made in line with the 

Tender Documents [Res. Ex. R 1]. In light of this clear statement, Claimant cannot justify 

the application of its own General Conditions of Sale by the general reference found on its 

standard off form which it conveniently used for making its offer [Cl Ex.  C 4]. 

113. The Respondent’s General Conditions of Contract and its Code of Conduct for Suppliers 

were both part of the tender documents and Clause 4 of the General Conditions explicitly 

refers to the Code of Conduct for Suppliers. In the present case, the claimant unsuccessfully 

tries to equate the present public tender situation with an ordinary battle of forms situation. 

In a publicized tender the terms of the contract are always determined by the party initiating 

the tender. Accordingly, claimant had explicitly confirmed in its Letter of Acknowledgement 

that its offer would be made in line with the Tender Documents [Res. Ex. R 1].  

114. The respondent has received offer from six companies. In the end claimant was chosen as it 

had the best reputation of all bidders not only concerning the product but also concerning 

the production standards, being also the only bidder which was a Global Compact Company. 

115. In view of above facts the contract is governed by the Respondent’s General Conditions of 

Contract and its Code of Conduct for Suppliers.  

C. The Claimant’s Code of Conduct also ensures that they are committed to sustainable 

production:  

116. In the present case the respondent sent an invitation to tender [Cl. Ex. C1] to the claimant 

making clear that they are looking forward to deal with the claimant because of the strict 

adherence to the principle of ethical and sustainable production which represents a great 

importance to Comestibles Finos Ltd. further, it is very important that also there suppliers 

adhere to the same principle by saying “it is very important for us that we can be sure that 

also your suppliers adhere to Comestibles Finos Philosophy and our Code of Conduct for 

Suppliers. 
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117. Claimant sent an offer following the invitation to tender [Cl. Ex. C3] assured that Delicatesy 

Whole Food Sp will do everything possible to guarantee that the ingredients sourced from 

outside suppliers comply with our joint commitment to Global Compact Principles. 

118. Even though Claimant made clear that its offer would be subject to the application of its own 

General Conditions of Sale including its own code of conduct [Cl. Ex. C4] Respondent 

assured that Delicatesy Whole Foods and Comestibles Finos share the same values and are 

both committed to ensure that the goods produced and sold fulfill the highest standard of 

sustainability. [Cl. Ex. C5]. 

119. The preamble of the Delicatesy Whole Foods [Claimant] provides that it is guided by the 

wish to be recognized as a company that cares for the environment and the communities it 

lives and works in. These ambitions are the basis for Delicatesy’s long standing commitment 

to the responsible stewardship of environmental resources as well as to a respectful attitude 

towards nature.  

120. The environmental management of the Claimant provides that  it expect its supplier to 

comply with all applicable laws, regulations and standards of the country where they are 

doing business;  conduct their business and operations in a way that minimizes their impact 

on the environment;  ensure that their suppliers and sub-contractors to comply with the 

principles of this Supplier Code of Conduct; adopt practices that deliver benefits to their own 

operations and supply chains, and improve their and our sustainable performances over time;  

actively participate in projects that contribute towards making a difference to the 

environment. 

121. Delicatecy supplier code of conduct also state that it is committed to behave responsibly, 

ethically and sustainably and they want to engage with suppliers who share this commitment.  

122. According to the Respondent’s General Business Philosophy, it contains a list of general 

principles, which are largely identical to the UN Global Compact Principles and an 

additional reference that Respondent is committed as a business entity to the Sustainable 

Development Goal promulgated by the United Nations [Pro. Or. No. 2, para 31]. 

123. The Respondent’s General Business Philosophy contains a list of general principles which 

are largely identical to the UN-Global Compact Principles and an additional reference that 

Respondent is committed as a business entity to the Sustainable Development Goal 

promulgated by the UN [Pro. Ord. No. 2, para 31]. 
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124. According the facts of the case, the contract between the parties is governed by the 

Respondent’s Special Conditions of Contract, General Conditions and Respondent’s Code 

of Conduct for Suppliers. In any case, if the Claimant’s General Conditions are applicable, 

they are similar to the values and are both and are both committed to ensure that the goods 

produced and sold fulfill the highest standard of sustainability. 

D. According  to the UNIDROIT Principles the contract is governed by  respondent’s 

Special Conditions of Contract, General Conditions and Respondent’s Code of 

Conduct for Suppliers: 

125. The Equatoriana, Mediterraneo, Ruritania and Danubia are contracting States of the CISG. 

The general contract law of all four states is a verbatim adoption of the UNIDROIT 

Principles on International Commercial Contracts.  

126. According to Article 2.1.22 of the UNIDROIT Principles, 2010 states that where both parties 

use standard terms, a contract is concluded on the basis of the agreed terms and of any 

standard terms which are common in substance unless one party clearly indicates in advance, 

or later and without undue delay informs the other party, that it does not intend to be bound 

by such contract.  

127. The respondent confirming the contract to the claimant stated that your Codes show that 

Delicatesy Whole Foods and Comestibles Finos share the same values and are both 

committed to ensure that the goods produced and sold fulfill the highest standard of 

sustainability. This message clearly shows that the respondent is intended to receive the 

goods produced from sustainable development [Cl. Ex. C 5].  

128. The parties to the contract in their meetings discussed about ethical and environmental 

sustainable production and their respective experiences. In the present case, the claimant had 

explicitly confirmed in its Letter of Acknowledgement that its offer would be made in line 

with the Tender Documents [Res. Ex R 1]. In light of this clear statement, Claimant cannot 

justify the application of its own General Conditions of Sale by the general reference found 

on its standard off form which it conveniently used for making its offer [Cl Ex.  C 4]. 
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IV. THAT THE CLAIMANT HAS DELIVERED NON-CONFORMING GOODS, 

THEREBY COMMITTED A BREACH OF CONTRACT AND LIABLE TO PAY 

DAMAGES:   

A. According to the terms of the contract the Claimant is obligated to deliver the goods in 

accordance with the Code of Conduct for Suppliers: 

129. According to Article 35 of the CISG, the seller must deliver goods which are of the quantity, 

quality and description required by the contract and which are contained or packaged in the 

manner required by the contract. 

130. Paragraphs (a) to (d) of Article 35(2) CISG contain five “objective” standards: The goods 

have to be for the purpose for which the goods would ordinarily be used (Article 35(2)(a) 

CISG) fit for a particular purpose (Article 35(2)(b) CISG) resemble a sample or model 

(Article 35(2)(c) CISG) to be packaged in a usual or adequate way (Article 35(2)(d) CISG) 

[Peter Schlechtriem & Petra Butler, page 115]. 

131. The “ordinary purpose” of goods of the same description (Article 35(2)(a) CISG) is 

ascertained in accordance with the objective view of a person in the trade sector concerned. 

Market expectation concerning the way in which the goods can be (ordinarily) be used is 

dependent on various factors such as traditions, culture, economic circumstances, or legal 

requirements. Public law provisions, such as the regulatory approval for machines, permitted 

or prohibited additives in food or cosmetics controlling usage of the goods in the particular 

market are directly relevant [Peter Schlechtriem & Petra Butler, page 80].  

132. As has been mentioned earlier, the use of goods for an ordinary purpose or a particular 

purpose can depend on public law provisions, especially safety regulations or cultural 

traditions and the general world view which can be different in the sellers and buyers country 

[Peter Schlechtriem & Petra Butler, page 119]. 

133. The key concept of “lack of Conformity” includes differences in quality, quantity, delivery 

of an aliud, and packaging [Peter Schlechtriem & Petra Butler, page 113]. The conformity 

of the Goods with the contract is not determined objectively but depends first and foremost 

on the subjective description of the Goods in the Contract. The same is true in regard to 

packaging. The CISG, therefore, unequivocally adheres to the concept of “subjective defect” 

[Schwenzer in Schlechtriem/ schwenzer, Commentary, Art 35 para 6]. 

134. In New Zealand mussels case a Swiss export company sold New Zealand mussels to a 

German company. The mussels had a high cadmium level. The German company claimed 
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that the cadmium level was too high and unlawful under the German Good Safety laws. The 

buyer, therefore, avoided the contract. The seller claimed that the cadmium level of the 

mussels was within the allowed levels of the Swiss law. The German Supreme Court held 

that the adherence to particular public law provisions in the buyer's country or country where 

the goods were to be used cannot the generally be expected from the seller, if the buyer 

informed the regulations to the seller in their contract or these regulations are known to the 

seller [NZ mussels case]. 

135. In Medical Marketing International, Inc case,  the buyer which had its business in 

Louisiana/USA bought from the Italian seller mammogram machines which did not comply 

with American safety standards (but the Italian standards).The machines were seized in the 

USA. The buyer avoided the contract and claimed damages. The US District court which 

had to decide the arbitral award expressly approved of the decision of the BGH in the New 

Zealand mussels case. It also noted with approval the special circumstances the BGH laid 

out in the judgment. The Court held that the machines did not conform to the American 

safety standard (and that the non-conformity was a fundamental breach in accordance with 

Article 25 CISG.  

136. In CLOUT case No. 155, the contract is for sale of carpets. Carpets have been delivered to 

and taken over by buyer, who has not paid from the invoiced purchase price the amount that 

is subject to the proceedings. Due to irreparable defects of carpets that were identified by the 

buyer after the delivery, the seller has further reduced the price. The Court of First Instance 

held that the seller and buyer concluded a purchase agreement, the subject of which was the 

delivery of carpets to premises that require highly durable carpets. The goods delivered by 

the seller were not of this nature. The Appellate Court confirmed the conclusion of the Court 

of First Instance that on the basis of buyer's order, in accordance with Article 18(3) of CISG, 

participants of the proceedings have concluded a purchase agreement and that, under this 

agreement, the delivered goods should have conformed to the requirements specified in the 

order (i.e., the draft purchase agreement) as to their quantity, quality, and description as 

provided in Article 35(1) CISG. The Supreme Court agrees with this reasoning of the 

Appellate Court. 

137. In CISG Case No.  580, the issue before the appellate court was whether to affirm a judgment 

for the buyer that awarded damages to the buyer for losses resulting from the delivery of 

nonconforming goods. The buyer brought suit against the seller for breach of its obligation 
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to deliver conforming goods. The  U.S. Federal Court of Appeals held that  the buyer could 

recover for breach of the seller’s obligation to deliver fabric that satisfied the buyer’s 

particular use (art. 35(2)(b) CISG) by showing the fabric was not satisfactory for transfer 

printing without the additional need to show the particular defect that caused this failure. 

138. In CISG Case No.  426,  the German plaintiff (seller) sold four used machines to the Austrian 

defendant (buyer), who had longstanding business connections with the seller. In past 

dealings, machines delivered to the buyer had not carried the European Community “CE” 

mark, indicating that the product conformed to applicable European Community directives. 

This time, the buyer refused to pay the rest of the purchase price on the ground that the four 

machines, of which one presumably had been imported from the Czech Republic or 

Slovakia, lacked this certification. The Supreme Court of Austria affirmed the decision of 

the Court of Appeal and held that the seller must deliver goods which are of the quantity, 

quality and description required by the contract and which are contained or packaged in the 

manner required by the contract. 

139. In CISG Case  No.723, the buyer set off the purchase price against several alleged claims for 

damages due to non-conformity and delay of the deliveries. Random samples taken by the 

defendant’s customer showed that the T-shirts had not been packaged in the manner required 

by the contract. The appellate court stated that delivery is deemed non-conforming as a 

whole, if all random samples of the goods turn out to be non-conforming. 

140. The contract between the parties in this case provides that the ingredients have to be sourced 

in accordance with the stipulations under Section IV (Special Conditions of Contract. This 

is according to Clause 1 of the Specification of the goods and delivery terms provided in 

contract.  

141. The Respondent sent an invitation to tender on 10 March 2O14 to the claimant. Claimant 

sent an offer following the invitation of tender on 27 March 2O14 with minor amendment 

without addressing the business ethics or Procurement by supplier.  On 7th  April 2O14 Seller 

(Claimant) delivers non confirming goods as the cocoa was not farmed in accordance with 

the ethical standards and the use of cocoa produced not in compliance with the accepted 

sustainability standards. 

142. At the Danubian Food Fair, March 2014, the Claimant had displayed maps showing from 

where it was sourcing some of its ingredients and some statements from farmers whose 



United Arab Emirates University, College of Law  

 

       Memorandum for Respondent 26 

products it was using. Furthermore, it emphasized in the presentation of its newest cake, the 

vanilla-chocolate cake – King’s Delight, that the cake used “sustainable sourced cocoa. The 

advertisement also stated that it is  committed to improving the lives of cocoa farmers and 

the quality of  their products [Res. Ex. R.2]. If the seller uses a model or a sample of the 

goods during contract negotiations, the parties impliedly agree that the goods will possess 

the qualities of that sample or model (Article 35(2)(c) CISG) [Peter Schlechtriem & Petra 

Butler, page 120]. 

143. The respondent through its letter dated 27 January 2017 [Cl Ex. C 6] requested the claimant 

to confirm that the cocoa they are using for producing the chocolates cakes comes from a 

supplier which strictly adheres to Global Compact Principles. The claimant promised verify 

the facts [Cl. Ex. 8].  On 10 February 2017 claimant informed the respondent that they  

cannot exclude the possibility that some of the cocoa beans used for the production of our 

chocolate cake have not been produced in accordance with the contractually required 

principle [Cl. Ex. C 9]. It is also clear from the facts that up to 50% of the beans came from 

such farms [Pro. Ord. no. 2 para 41]. Hence the claimant has committed a breach of contract 

according to article 35 of the CISG by delivering the non-conforming goods to the 

respondent.  

144. All these facts must be considered as a serious breach of contract by the claimant according 

to Clause 4(3) of the General Conditions of Contract, which gives respondent the full right 

to terminate the contract. [CL. Ex. 2.Page12]. 

1. According to the terms of contract adherence to Global Compact Principles is the 

essence of the contract, any violation constitutes breach of contract: 

145. First when the Respondent sent the invitation to Tender they attached it with some document 

which includes some instructions, terms and conditions of contract [Cl. Ex. C2]. 

146. The special Conditions of Contract indicate that Respondent is a Global Compact member 

who committed to high standards of integrity and sustainability by saying “Comestibles 

Finos has a Zero tolerance policy when it comes to unethical business behavior such as 

bribery”. The respondent made very clear that all of its suppliers to adhere to similar 

standards and to conduct their business ethically. 
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147.  The General Conditions of Contract also showed to the supplier that he must comply with 

all applicable laws and regulations which set out in Comeestibles Finos Code of Conduct for 

suppliers which adhere to the Global Compact Principles. 

148. Clause 4 point 3 under the General Conditions of Contract stated plainly that any breach of 

some relevance of Comestibles Finos General Business Philosophy or its Code of Conduct 

for suppliers shall be considered to constitute a fundamental breach entitling Comestibles 

Finos to terminate the contract with immediate effect and claim damages.  

2. The Claimant guaranteed that the ingredients sourced from outside supplier comply 

with Global Compact Principles: 

149. The Respondent is committed to Global Compact Principles. The UN Global Compact 

Principles  provides  that under the environment heading businesses should support a 

precautionary approach to environmental challenges [Principle 7]; undertake initiatives to 

promote greater environmental responsibility [Principle 8]; and encourage the development 

and diffusion of environmentally friendly technologies   [Principle 9]. The principles also 

provides that businesses should work against corruption in all its forms, including extortion 

and bribery [Principle 10]. The claimant has violated the UN Global Compact Principles  by 

delivering the goods produced from illegal farming and license obtained by corruption.  

150. The Respondent’s Special Conditions of the Contract in Section IV provides that  

Comestibles Finos has a ‘zero tolerance’ policy when it comes to unethical business 

behavior, such as bribery and corruption, whereas Comestibles Finos expects all of its 

suppliers to adhere to similar standards and to conduct their business ethically.  

151. The claimant in its letter to the respondent stated that “you can be assured that we will do 

everything possible to guarantee that the ingredients sourced from outside suppliers comply 

with our joint commitment to Global Compact Principles [Cl.  Ex. C3]. This statement shows 

that the claimant has guaranteed the respondent that the ingredients must be sources from 

sustainable farming.  

152. The claimant has guaranteed that its suppliers would do so and the final chocolate cake only 

contained ingredients which had been produced in an environmental friendly way. 

153. Therefore, these facts must be interpreted in light of the surrounding circumstances, that 

means nothing else but that the Claimant has guaranteed that also the ingredients supplied 

by its suppliers were farmed in compliance with sustainable farming methods. Contrary to 



United Arab Emirates University, College of Law  

 

       Memorandum for Respondent 28 

what Claimant alleges, the Code of Conduct does not merely contain an obligation of best 

efforts in this regard but an obligation of results. 

154. According to the offer following the invitation to tender [Cl. Ex. C3], Claimant assured that 

they will do everything possible to guarantee that the ingredients sourced from outside 

suppliers comply with their joint commitment to Global Compact Principles ; which share 

the same values with Comestibles Finos and both committed to ensure that the goods 

produced and sold fulfill the highest standard of sustainability [Cl. Ex. C5]. 

155. The claimant failed to source the goods from the suppliers adhere to the principles of ethical 

and sustainable production and delivered the non-conforming goods to the respondent, 

thereby committed breach of contract and violated Respondent’s Code of Conduct for 

suppliers.  

3. The statements made by the parties or conduct of party are to be interpreted according 

to his intent: 

156. Often the agreement between the parties will have to be interpreted in accordance with 

Article 8 CISG in order to ascertain what characteristics the parties have agreed upon. When 

interpreting the agreement between the parties, the seller’s public statements or third party 

statements in regard to the quality of the goods, as well as the seller’s advertising, agreed 

characteristics of the goods [Peter Schlechtriem & Petra Butler, page 114]. 

157. According to the Article 8 of UN CISG: (1) For the purposes of this Convention statements 

made by and other conduct of a party are to be interpreted according to his intent where the 

other party knew or could not have been unaware what that intent was. (2) If the preceding 

paragraph is not applicable, statements made by and other conduct of a party are to be 

interpreted according to the understanding that a reasonable person of the same kind as the 

other party would have had in the same circumstances. (3) In determining the intent of a 

party or the understanding a reasonable person would have had, due consideration is to be 

given to all relevant circumstances of the case including the negotiations, any practices 

which the parties have established between themselves, usages and any subsequent conduct 

of the parties. 

158. Numerous cases apply the rules of article 8 to the interpretation of a party's statements or 

other conduct before the conclusion of a contract [CLOUT case No. 417; CLOUT case No. 

306; CLOUT case No. 189]. 
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159. In the present case when Ms. Annabella Ming (Respondent’s Head of purchasing) met Mr. 

Kapoor Tsai (Claimant’s Head of Production) discussed the ethical and environmentally 

sustainable production and their respective experiences. The respondent made clear that it is 

very important for us that we can be sure that also your suppliers adhere to Comestibles 

Finos’ Philosophy and our Code of Conduct for Suppliers. The Respondent stated with the 

claimant that after our bad experience in the past we want to make sure that we will not again 

be the subject of a negative press campaign because one of our suppliers or someone higher 

up in the production and supply chain has not complied with the principles of our Code of 

Conduct. The claimant has agreed with the policy of the respondent. According to article 8 

of CISG, the statements made by the parties, their conduct shows that the agreement was to 

supply the goods produced from sustainable farming and adhere to the Global Compact 

Principles.  

B. The fraud committed by Claimant’s supplier does constitute a breach of contract by 

the Claimant and the breach of contract by its supplier does not exclude the Claimant 

from liability: 

160. The fact that the goods are not in conformity with the contract (Art. 35 CISG) will usually 

fall into the seller’s sphere of control. As a rule, he will not be able to claim exemption by 

showing that the non-conformity was caused by his supplier or by the producer. [German 

Bundesgerichtshof 24 March 1999, CISG-Online No. 396; P. Huber]. 

161. It does not find any basis in the provisions of the CISG which is based on strict liability and, 

furthermore, when considered from the buyer’s point of view it is usually irrelevant whether 

the seller produces the goods himself or whether he obtains them from a supplier or from the 

producer. If the seller does not want to take that risk, he should ensure that an exemption 

clause is included in his contract with the buyer exempting him from liability for failure by 

his supplier and/or the producer [P. Huber]. 

162. According to some commentators, in conformity with Anglo-American law, the delivery of 

defective goods should not fall within the scope of Article 79. [Honnold, para 427].  

163. The seller is responsible for procurement risk. In the case of purchase of generic goods (the 

type most commonly encountered in international trade), if there is no agreement to contrary, 

the parties will usually intend that the seller bear the risk of procuring the goods. He is 
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basically not exempted due to his supplier letting him down [Peter Schlechtriem & Ingeborg 

Schwenzer, page 816]. 

164. The promisor is responsible even for impediments which lie outside his sphere of control if 

he could reasonably have been expected to have taken them into account at the time of the 

conclusion of the contract. If impediment was foreseeable at the time of the conclusion of 

the contract and the promisor made no reservations regarding it, then he should be 

understood to have assumed the risk that performance may be delayed or prevented by that 

impediment. Even an impediment that the promisor could not have taken into account when 

concluding the contract does not exempt him if overcoming the impediment is both possible 

and reasonable for him. [Peter Schlechtriem & Ingeborg Schwenzer, page 817]. 

165. Under Article 79(2) the promisor is liable for the conduct of third persons who are engaged 

to perform the whole or part of the contract. Article 79(2) establishes a comprehensive 

liability of the promisor for the third persons engaged for the performance of the contract; 

he is basically liable for the third person’s conduct unless he can show that an impediment 

was insuperable for him and furthermore the third person would himself have been exempted 

under Article 79(1) had he been the promisor. The fact that the third person was carefully 

selected or supervised is irrelevant [Peter Schlechtriem & Ingeborg Schwenzer, page 820]. 

166. The promisor is basically not exempted if an ancillary supplier lets him down, even if that 

failure was unforeseeable [Russian CCI Int CT Arb, 16 March 1995, CISG-online 205, 

CLOUT No 140]. The interplay between Article 79(1) and Article 79(2) results in the 

promisor’s strict liability for the third persons he uses to perform the contract [Peter 

Schlechtriem & Ingeborg Schwenzer, page 822]. 

167. In the case of purchase of generic goods, it is overwhelmingly assumed that the seller, due 

to his risk of procuring the goods, is strictly liable as a matter of course- without any 

possibility of exemption- that the goods are free of defects [Vine Wax case ]. 

168. As long as the risk is within his economic sphere, the seller is in a better position than the 

buyer to carry the risk of damages due to a delivery of defective goods [Vine Wax case]. 

169. According to Professor Honnold's approach, which would always deny the seller an 

exemption,  thereby subjecting it to liability in damages regardless of the precautions the 

seller has taken. [Harry Flechtner]. 
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170. Professor Harry Flechtner  argues that the failure of a supplier (even a normally reliable 

supplier) to furnish conforming goods is not the kind of highly unusual event that cannot be 

"taken into account" when concluding a contract: n70 if a seller is unwilling to take the quite 

foreseeable risk that its supplier may fail to perform properly, it can insert appropriate 

language into the contract.  If the seller accepts the risk, i.e., if it fails to include exculpatory 

contract language addressing the risk, it will be liable for the buyer's foreseeable damages if 

a supplier furnishes non-conforming goods even if the seller reasonably fails to detect the 

lack of conformity [Harry Flechtner]. 

171. In the present case the Respondent’s Code of Conduct for suppliers  shows how much it is 

important to adhere to Comestibles Finos Philosophy which is that only the best ingredients 

are just good enough for its product.  

172. In Vine Wax case the court held that  there was no exemption where the seller's supplier had 

shipped defective vine wax (used in grafting grape plants) directly to the buyer. The court 

also held that  under the CISG the seller bore the risk of procuring goods that conformed to 

the contract, and the seller thus was responsible for the defective delivery despite its 

argument that it should be exempted because it had no chance to inspect the goods and 

discover the problem before delivery. It further held that a non-conforming delivery by a 

supplier was not "beyond the seller's control" as required for exemption under Article 79, 

and was a matter that the seller must generally "avoid or overcome". 

173. First by Comestibles Suppliers when they stated that they expect all of their suppliers to 

adhere to similar standards and to conduct their business ethically in the special and the 

General Conditions of the contract.  

174. The contract between respondent and claimant provides that  the Claimant must under all 

circumstance procure and services in a responsible manner. In particular, you will select 

your own tier one suppliers providing goods or services directly or indirectly to Comestibles 

Finos Ltd based on them agreeing to adhere to standards comparable to those set forth in this 

Comestibles Finos Code of Conduct for suppliers. Make sure that they comply with the 

standards agreed upon to avoid that Goods or services delivered are in breach of Comestibles 

Finos General Business Philosophy.  

175. Finally the fraud committed by the Claimant Supplier does constitute a breach of contract 

by the Claimant. Because of point E under Comestibles Finos Code of Conduct for Suppliers 
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which showed outright Claimant’s  job of being sure of the Suppliers to adhere with Global 

Compact Principles.  

176. The claimant is under contractual obligation  to deliver the conforming goods to the 

respondent.  Therefore, the claimant would consider the use of cocoa produced not in 

compliance with the accepted sustainability standards to constitute a serious breach of 

contract which entitles the respondent  to terminate the contract for cause immediately and 

claim damages. 

C. The impediments are not beyond the control of  the claimant, therefore, not entitled 

for any excuse under Article 79 of CISG: 

177. According to Article 79 of the CISG  a party is not liable for a failure to perform any of his 

obligations if he proves that the failure was due to an impediment beyond his control and 

that he could not reasonably be expected to have taken the impediment into account at the 

time of the conclusion of the contract or to have avoided or overcome it, or its consequences. 

178. Professor Honnold has argued that the language and drafting history of Article 79, 

specifically the requirement in Article 79(1) that a party's failure to perform must be due to 

an "impediment," demonstrate that the provision applies only where performance has been 

prevented, and is inapplicable when a party renders "defective performance," such as 

delivering non-conforming goods. [Harry Flechtner]. 

179. According to article 79 (1) of CISG a party is not liable for a failure to perform any of his 

obligations if he proves that the failure was due to an impediment beyond his control and 

that he could not reasonably be expected to have taken the impediment into account at the 

time of the conclusion of the contract or to have avoided or overcome it, or its consequences.  

180. Article 79 (2) of CISG states that if the party’s failure is due to the failure by a third person 

whom he has engaged to perform the whole or a part of the contract, that party is exempt 

from liability only if:  (a) he is exempt under the preceding paragraph; and  (b) the person 

whom he has so engaged would be so exempt if the  provisions of that paragraph were 

applied to him.  

181. Article 79 (1) is supplemented by Article 79(2), which makes clear that the promisor cannot 

excuse himself by engaging third parties in order to fulfill his duties. He is basically 

responsible for their own conduct of his own personnel [Peter Schlechtriem & Ingeborg 

Schwenzer, page 808]. 
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182. Article 79(4) obliges the promisor to notify the promisee of the impediment and its effect on 

his ability to perform, especially regarding the duration of the impediment, and sets forth the 

consequences of late notification [Peter Schlechtriem & Ingeborg Schwenzer, page 808]. 

183. Since the promisor basically carries the risk that the goods are in conformity with the 

contract, an exemption will only be possible in exceptional circumstances [Hans Stoll & 

Georg Gruber]. 

184. In cases of non-delivery, the Stoll/Gruber Commentary argues that "the parties will usually 

intend that the seller bear the risk of procuring goods. He is basically not exempted due to 

his supplier letting him down... ." The  Stoll/Gruber Commentary itself refuses to permit 

exemption based on a lack of fault when it deals with a failure of delivery caused by a 

supplier, and it also denies exemption for a delivery of non-conforming goods that the seller 

itself manufactures. [Harry Flechtner]. 

185. In Vine Wax case,  the German Supreme Court stated that  "the Court of Appeals correctly 

relies on the fact that [seller] was obligated, pursuant to CISG Art. 35(2)(a), to deliver wax 

that is suitable for the treatment of vines, but that the black vine wax delivered by [seller] in 

1994 did not meet the industry standards -- of which both parties were aware and which both 

parties applied -- and that therefore the wax was not in conformity with the contract within 

the meaning of CISG Art. 35. The court also held that in any event, the defectiveness of the 

[goods] was not outside [seller's] control. [Seller] is, therefore, responsible for the 

consequences of a delivery of goods not in conformity with the contract. [Case no. VIII ZR 

121/98, Bundesgerichtshof, BGH], in this case  the court confirmed the seller's liability 

without deciding whether or not article 79 was applicable, stating that even if it were 

applicable, it would not exclude the seller's liability since the defect in the wax was not an 

impediment beyond the seller's control. The court stated that when defects of the goods are 

caused by the seller's supplier, the seller is only exempt from liability under article 79 if the 

failure to perform is due to an impediment beyond the control of the seller and each of the 

seller's suppliers. The court also pointed out that the exemption provided under article 79 

does not alter the allocation of risk. Liability of the seller resulted from its failure to comply 

with its obligation to deliver conforming goods; it made no difference whether the defect 

was the fault of the seller or its supplier. [Case no. VIII ZR 121/98, Bundesgerichtshof [BGH] 

[Germany Federal Court of Justice]. 
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186. According to the above facts,  the impediments are not beyond the control of the claimant, 

and the claimant was  under contractual obligation  to make sure that the suppliers adhere to 

their guidelines or standards or provisions which one of them was to behave responsible, 

ethical and sustainably.  

187. Even though the claimant has made such a production method part of its contract with its 

supplier and had regularly audited the supplier’s main production facility.  The way the 

fraudulent scheme was devised fell outside Egimus AG's main expertise. For that reason, 

Egimus did also not examine the suitability of the State Certificate System which had been 

implemented [Pro. Or.  No. 2, para 33]. 

188. Therefore, the claimant has failed to discharge its contractual obligations and thereby 

committed a breach of contract and  the impediments were not the beyond the control of the 

claimant. It is  the obligation of the claimant to ensure that their suppliers were complied 

with Respondent’s Code of Conduct for Suppliers.  

D. The Respondent is entitled to terminate the contract pursuant to Clauses 4 (3) of the 

General Conditions of Contract and Code of Conduct for Suppliers and also entitled 

to claim damages: 

189. According to clause 4 (3) of Respondent’s General Conditions of Contract, any breach of 

some relevance of Comestibles Finos General Business Philosophy or its code of Conduct 

for Suppliers shall be considered to constitute a fundamental breach entitling Comestibles 

Finos to terminate the contract with immediate effect and claim damages.  

190. In the present case the Claimant breached the contract because of the fraud committed by 

the Claimant Supplier which considered as a violation to Comestibles Finos Code of Conduct 

for suppliers, which give the Respondent the full right to terminate the contract.  

191. Therefore, as made clear during the negotiations leading to the conclusion of the contract 

and as can be derived from the respondent’s  Code of Conduct which is part of the contract 

the respondent  would consider the use of cocoa produced not in compliance with the 

accepted sustainability standards to constitute a serious breach of contract which entitles us 

to terminate the contract for cause immediately and claim damages. 
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PRAYER FOR RELIEF 

In regard of the submissions made above, the Comestibles Finos Ltd (Respondent) 

respectfully requests that the tribunal find:  

I. That the Arbitral Tribunal has the authority to decide on the challenge of Mr. Prasad, without 

his participation and the parties have excluded the application of Article 13 (4) of 

UNCITRAL Arbitration Rules. 

II. The  arbitral tribunal shall decide on the challenge only when the challenged arbitrator 

withdraws or other party agrees to the challenge, otherwise, with Prasad, the tribunal has no 

authority to decide the challenge. 

III. The contract is governed by Respondent’s Special Conditions, General Conditions, Code of 

Conduct for suppliers and Global Compact Principles. 

IV. That the Claimant has delivered non-conforming goods thereby committed a breach of 

contract, therefore, Respondent is entitled to terminate the contract and claim damages.  

 

Respectfully submitted on 18 January 2018 by 

      ____/s/_____                    _____/s/_____  

Ms. Suhaila Khamis               Ms. Shaikha Younis Al Khouri

  

 

 _____/s/_____                    _____/s/_____  

Ms. Mariam Saeed Khalfan             Ms. Nouf Hamad Abdulla 

Alneyadi 

 

          _____/s/_____              _____/s/_____  

 Mr. Marwan Abdulla Al Nooryani.        Mr. Saeed Helal Alshaer Aldahmani 

 


